
ABSTRACT

A creeping tension exists within international commercial arbitra-
tion (“ICA”). Since the effectiveness of arbitral decisions depends on the
possibility of enforcing them, one can observe a tendency to place the
label of award on heterogeneous types of decisions with a view to ensur-
ing their enforcement. This is so because, contrary to the decisions
rendered by state courts whose enforcement can be guaranteed regard-
less of the form that they take (be it an order, an injunction, or a final
judgment), arbitral decisions will be enforced by states only if they
amount to awards.

This article analyzes the concept of arbitral award by focusing on
two radically different positions: a unitary conception championed by
French law, and a non-unitary one, endorsed by English law and the
Uncitral Model law. The author’s goal is twofold. First, to clarify that the
definition of award is contingent to a given legal tradition; second, to
demonstrate that the scope of the notion regulates the interactions
between international commercial arbitration and state courts, reducing
or decreasing the adjudicative power of the arbitrators.

Descriptively, it will be argued that arbitral awards are conceived
differently in French law (focusing on the finality of the decision itself) and
English law (which focuses on the adjudicative procedure that led the
arbitrators to render the decision). As a result, French law has more diffi-
culty enforcing consent awards, interim measures, and emergency
arbitrator decisions. Normatively, it will be suggested that the English
approach is preferable given that ICA is thoroughly embedded in an
adjudicative setting nowadays, especially given the rise of institutional
arbitration.
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INTRODUCTION

Devoting an entire article to the notion of arbitral award in interna-
tional commercial arbitration (“ICA”) may come across as an otiose
exercise. Some may think–what is it that we don’t know about awards
yet? As a matter of fact, we know very little.1 Even the most venerated
arbitration treatises take dogmatic positions, often providing a mere
overview of the concept.2

This apparent lack of interest can be seen as a consequence of the
(sometimes excessive) emphasis on the contractual aspects of ICA, to
the detriment of its procedural components.3 The neglect of the proce-
dural dimension of ICA took place despite the occurrence of significant
developments leading to an increasingly sophisticated arbitral proce-
dure. The flourishing of emergency arbitration is perhaps one of the most
striking examples of this process. Despite the importance of emergency
arbitration, it is unclear whether emergency decisions could be enforced
as awards before state courts.4
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Yet even more “classic” arbitral decisions, such as consent awards
(i.e. awards that record a settlement agreement reached by the parties
during the arbitration), might not necessarily find a uniform treatment
before state courts. In 2014, the Cour de Cassation of France held,
albeit only with regard to domestic awards, that consent awards are not
adjudicative decisions, and, as such, cannot be enforced before state
courts like ordinary arbitral awards.5

In general, a creeping tension exists within ICA. Since the effective-
ness of arbitral decisions depends on the possibility of enforcing them,
one can observe a tendency to place the label of award on heteroge-
neous types of decisions with a view to ensuring their enforcement. This
is so because, contrary to the decisions rendered by state courts whose
enforcement can be guaranteed regardless of the form that they take
(be it an order, an injunction, or a final judgment), arbitral decisions will
be enforced by states only if they amount to awards. Yet this situation
should not be seen as an inconsistency–it is a natural evolution stimu-
lated by the development of arbitral justice and is in conformity with the
1958 UN Convention on the recognition and enforcement of foreign
arbitral awards (“the New York Convention”),6 which has preserved the
conception according to which only arbitral awards can be enforced by
state courts.

These difficulties are exacerbated by a further element: interna-
tional and domestic instruments fail to provide a definition of arbitral
award.7 The New York Convention is an eloquent example of this omis-
sion.8
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